LETTER OPI NI ON
94-1L-194

August 1, 1994

Ms. Shirley Dykshoorn, Director

O fice of Intergovernnmental Assistance
600 East Boul evard Avenue

Bi smar ck, ND 58505-0170

Dear Ms. Dykshoorn:

Thank you for your letter concer ni ng t he
classification of econom c devel opment records under
N.D.C.C. ch. 44-04. Specifically, you ask whether

records which are exenpt from the open records
requirenent of N.D.C.C. ? 44-04-18.2 but which are not

classified confidential wunder ND. C. C ? 44-04-18.4
can be publicly disclosed.

To answer your question, the entire statutory schene
of disclosure of public records by governnental
agencies nust be reviewed. The Legislature has
created three classifications of public docunents.
The first category consists of those docunents which
are classified by statute as confidential. The second
category consists of docunents which are subject to
North Dakota's open records |law found in Article X,
Section 6 of the North Dakota Constitution and
N.D.C.C. ? 44-04-18, are not exenpt by operation of
law, and have not been statutorily classified as
confidential. The third category —consists of
docurments which are exenpt from the open records |aw
but are not classified as confidential.

The Legislature has specifically addressed the issue
of disclosure of the first category. N.D.C.C. 7?7
12.1-13-01 provides that any person who "in know ng
violation of a statutory duty inposed on him as a
public servant” discloses any confidential information

"which he has acquired as a public servant” is guilty
of a class C felony. This statute further defines
"“confidenti al I nformati on" as "information made

available to the governnent under a governnental
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assurance of confidence as provided by statute.”
Consequently, it is my opinion that the first category
includes not only those docunents which a statute
specifically states are confidential, but also those
which a statute provides cannot be disclosed or for
which the Legislature has provided a penalty for
di scl osure.

The Legislature has also specifically addressed
di sclosure of the second category of docunents.
NND.CC. ? 44-04-18 requires that "all records of

public or gover nnment al bodi es, boar ds, bur eaus,
conm ssions or agencies of the state or any politica
subdi vision of the state, . . . are public records,

[which are] open and accessible for inspection during
reasonabl e office hours” unless a specific exenption
is created by | aw. (Enphasis supplied.) A violation

of NND.C.C. ? 44-04-18 is punishable as an infraction.

The Legislature has not addressed disclosure of the
third category of docunents. For exanple, certain
"econom ¢ devel opnent records and information are not
public records subject to section 44-04-18 and section
6 of article XI of the Constitution of North Dakota"
yet there is no declaration of <confidentiality or
penalty provided for disclosure. Di scl osure of the
records is not prohibited by the nere statenent that
the records "are not public records subject to" the
open records |aw. There is no declaration of
confidentiality bringing the record under the scope of
NND.CC. ? 12.1-13-01, nor is there a statutory
penalty for disclosure elsewhere. It is therefore ny
opi nion that, absent a statute's requiring the records
to be open or a statute prohibiting disclosure, the
adm nistrator of the agency having custody of the
records mmy exercise di scretion in determning
whet her to disclose a record.

An  adm ni strator Is responsible for determning
whet her any given record falls within the category of
docunments which the Legislature has classified as
confidential. If the record has not been classified
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as confidential, the admnistrator nust detern ne
whet her the docunent is a record subject to the open
records | aw. If it is, the admnistrator nust
det erm ne whether an exception to the open records |aw
appl i es. If the docunent is specifically exenpt from

the open records law and no penalty exists for its
di scl osure, the decision on whether to disclose the
docunment rests with the adm ni strator

The adm ni strator's deci si on regar di ng whet her
di sclosure of a docunent 1is appropriate should be
based upon the particular situation, the type of

record, t he i nterests served by rel ease or
nondi scl osure of the docunent and any other relevant
factors. Di scl osure of a docunent or information to

one individual or one category of persons does not
necessarily nmean, however, that the docunent has
become an open record which nust be disclosed to all
persons. For example, a determ nation could be made
to disclose records only to those persons who were
directly affected by them or those individuals who
were naned wthin the records wthout opening the

records to the general public. The administrator's
best discretion should be used in each instance to
determ ne whether a request for a record wll be
gr ant ed.

N. D. C. C ? 44-04-18.2(1)(b) exenmpt s econom c
devel opnent records consisting of "[t]rade secrets and
commercial or financial information received from a

person, business, or industry that is interested in or
is applying for or receiving financing or technical
assi stance, or other forns of business assistance”
from the public disclosure requirenments of N.D.C. C
? 44-04-18 and Article X, Section 6 of the North

Dakota Constitution. In simlar fashion, ND C C
? 44-04-18.4 classifies trade secret, comercial, and
financial information as confidential "if it is of a
privileged nature and . . . has not been previously
publicly disclosed." Thus, N.D.C.C. ? 44-04-18.2
broadly exenpts all trade secret, comercial, or
financial information from public disclosure, but

N.D.C.C. ? 44-04-18.4 only classifies such information
as confidential if it is privileged and has not been
publicly disclosed.

From a practical point of view, it may be difficult to
det erm ne whet her particul ar i nformation i's
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confidential trade secret, comercial, or financial
informati on under N.D.C.C. ? 44-04-18.4, or whether it
is merely exenpt trade secret, comnmer ci al or
financial information under N.D.C.C. ? 44-04-18.2. The
f eder al Freedom  of I nf or mati on Act concer ni ng
comer ci al or financi al information and N.D.C C
?7 44-04-18.4 are simlar; therefore, resort to federal
case law can be hel pful. 5 US.C ? 552(b)(4)
restricts public disclosure of "trade secrets and
commercial or financial infornation obtained from a
person and privileged or confidential."” Accordingly,

federal case law analysis under 5 U.S.C. ? 552(hb)(4)
woul d be applicable to N.D.C.C. ? 44-04-18.4 governing
the classification of confidenti al commer ci al or
financial information. However, confidential trade
secret information is specifically defined in N D. C C
? 44-04-18.4(2) and needs no further interpretation.

The United States Court of Appeals for the Fifth
Circuit in Mam Herald Pub. Co. v. United States
Smal | Business Admn., 670 F.2d 610, 613-614 (5th Cir.
1982), articulated a two-prong test to be wused in
determ ning whether certain comercial or financial
information is "privileged or confidential". If it is
determ ned to be confidential, it is exenpt from the
di sclosure requirenments of the Freedom of Information

Act in 5 U S C ? 552(a). The court stated:

Commercial or financial information is confidential
for purposes of the exenption if its disclosure will likely
(a) inmpair the governnent's ability to obtain necessary
information in the future or, (b) cause substantial harmto
the conpetitive position of the person from whom the
i nformati on was obt ai ned.

In order to show a Ilikelihood of substantial
conpetitive harm the agency nmust show (i) that the entity
that wll suffer harm is in actual conpetition, and
(ii) that substantial conpetitive injury wll result from
di scl osure. "No actual adverse effect on conpetition need
be shown . . . . The court need only exercise its judgnment
in light of the nature of the material sought and the

conpetitive circunstances in which the [person from whom the
i nformati on was obtai ned] does business, relying at least in
part on rel evant and credible opi ni on testinony. "
(Citations omtted.)
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See also Tinker Co. v. United States Custons Serv.,
531 F. Supp. 194 (D.C.D. 1981); Sharyland Water Supply
Corp. v. Block, 755 F.2d 392 (5th Cir. 1985), cert.
deni ed, 471 U.S. 1137 (1985).

The legislative history of 5 US. C ? 552(b)(4)
indicates that the exenption from the disclosure
requirenents of the Freedom of Information Act for

privileged or confidenti al trade secrets and
commercial and financial information "would include
busi ness sal es statistics, i nventories, cust omer
lists, scientific or manuf acturing processes or
devel opnents, and negoti ation positions or
requirements in t he case of | abor - managenent
medi at i ons. It would include information . . . such

as technical or financial data submitted by an
applicant to a Governnment |ending or |oan guarantee
agency." Act of May 9, 1966, Pub.L. No. 89-487, 1966
US CCAN (60 Stat.) 2418, 2427.

Whet her disclosure of a particular docunent is likely
to inpair an agency's ability to obtain necessary
information in the future or whether disclosure is
likely to cause substantial harm to the conpetitive
position of the person from whom the information was
obt ai ned, represent questions of fact t hat t he
custodian of the information nust resolve on a case-
by- case basis. The submtter's views regarding its
commercial interests constitute an appropriate factor
to be weighed in the determ nation of whether the
i nformation shoul d be classified confidenti al
Nati onal Parks and Conservation Ass'n v. Myrton, 351
F. Supp. 404 (D.C.D. 1972). See also Exec. Order No.
12600, 52 Fed. Reg. 23781 (1987), reprinted in
5 US.C ? 552  (1994). Fi nal |y, the custodi al
official nmust bear in mnd that exenptions are to be
narrowy construed to effectuate the basic policy in
favor of disclosure of governnent-held information.
Sharyl and Water Supply Corp., 755 F.2d at 398.

Si ncerely,

Hei di Hei t kanp
ATTORNEY GENERAL
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